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Trugng Hou Ngir la Luat su Thanh vién cda cong ty luat
Indochine Counsel. Ong Ngir hién dan dit mdt nhom
chuyén vé Mua ban & Sap nhap, Tai trg Du an va Thi
trudng von. Bén canh do, dng hop tac chat ché vai cac
Luat su Thanh vién khac va nhan su cla ho dé cung cap
cho khach hang dich vu phap ly toan dién.

Trudc khi gia nhap Indochine Counsel, Ong Ngr da cd
gan chin nam lam ludt su hang dau (cd van) tai mot
cong ty luat 16n nhat cda Nhat Badn & Thanh phd HS Chi
Minh va Tokyo. Tai day, dng da cd bé day kinh nghiém
tu van cho khach hang vé nhiéu giao dich Mua ban &
Sap nhap xuyén bién gidi trong da dang linh vuc, bao
gbém ngan hang, bat déng san, nang Iugng va dugc
pham.

Ong Ngir con la tac gid cla cudn "Phap Ly M&A Can
Ban" duoc nhiéu ngudi don doc. Mot s6 bai bao cha
ong dugc dang tai trén cac trang web do chinh pha
h&u thuan va dugc dua vao dé tién hanh cai cach phap
luat. Saigon Times, tap chi kinh doanh hang dau cla
Viét Nam, da dang tai cac bai viét cla dng Ngu trong
sudt han mat thap ky qua.
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ndochine counsel  Tinh Huéng Thwe Té:
Nguyén Van Hong k. Kakazu Shoho (STT, 2017)*

Ong Hoéng, dai dién cho 21% cd phiéu céng ty khi kién éng Shoho - Téng Giam dbc

M6t sb yéu cau cla éng Hong:

1. Boi thwéng hon 1 ty dong do ky két hop déng thué van phong dé di doi tru sé& cong ty

> Theo tda: Khéng chap nhan do 6ng Shoho “khéng ¢6 vu loi ca nhan khi ky két va thye hién hop dong”
va “vi lgi ich cua Cong ty STT”

Boi thwong hon 384 triéu dong do ky hop dong véi xe lién két hoat dong taxi

> Theo tda: Khéng chap nhan do 6ng Shoho khdng tw y lién két taxi ma 14 thwe hién theo nghi quyét
cua bHDBCD

3. Boi thwong 60 triéu dong ma STT bi Thanh tra S& Lao ddéng phat do sir dung lao déng nwéc
ngoai khi chwa cé giay phép lao déng

> Theo tda: Chap nhan do thdm quyén bd nhiém va ky két hop dong lao dong la ctia 6ng Shoho va viéc
bd nhiém va s dung lao dong la trai quy dinh phap luat.

*Bén &n sb 29/2017/KDTM-PT, Toa &n Nhéan dan Cép cao tai Tp. HCM (14/8/2017) 4
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indochine counsel - BON Ph@n Cila Ngwéi Dwore Tin Thac (Fiduciary Duties)
Nguon Goc

v Bbn phan cua ngwoi duwoc tin thac (fiduciaries) la bdn phan dwoc dat ra cho ngwdi nhan danh
ngwdi khac thwe hién mot cong viéc gi do vi quyén loi ciia nguwdi khac do

«  Theo dé ngudi dwoc tin thac phai hanh dong vi quyén loi cao nhat, tot nhat cho ngudi tin
thac, dat quyén loi cia ngudi tin thac cao hon quyén loi ctia minh.

v Trong CTCP, mau thuan loi ich gitra cd déng (ngudi s& hiru von - bé tién) va ngudi quan ly
(kiém soat va str dung von - giir tién va tiéu tién) trong céng ty cb phan

RUi ro khi nguwdi quan ly lam quyén, wu tién tw loi ca nhan, Ioi ich ctia mot bd phan cd déng

. Giai phap diéu hoa mau thuan va gidm thiéu rui ro: gan cho ho bén phan clia ngudi dwoc tin
thac (nghia vu cua ngw®i dwoc uy thac)

o Tan tam thuwc hién tét cac cong viéc duwoc giao pho

o Han ché tinh trang lam quyén, loi dung nhirng thuan lgi cé dwec khi thwre hién cong viéc

Gy thac dé tw loi
6



indochine counsel - BON Phén Clia Ngwoi Dwore Tin Thac (Fiduciary Duties)
N6i Ham Co’ Ban

v' Hai nghia vu cha yéu:

« Nghia vu Can trong (Duty of care)

* Nghia vu Trung thanh (Duty of loyalty)
v' Cac nghia vu phai sinh:

« Nghia vu Giam sat (Duty of oversight)

« Nghia vu Tiét 16 théng tin (Duty of disclosure)



ndeine 2 Quy Chuan Hanh Vi va Quy Chuan Danh Gia

v Quy chuan hanh vi (Standard of conduct)
 Nghia vu can trong
* Nghia vu trung thanh
v Quy chuan danh gia (Standard of review)
+  Nguyén tac phan doan trong kinh doanh (Business judgement rule)

« Nguyén tac tinh cdng bang toan dién (Entire fairness)
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@E ndoctine courel - Quy Chuan Hanh Vi
Nghia Vu Can Trong

v TV HDPQT hoat ddng v&i day du thong tin, thién chi, man can va can trong.

v' Trach nhiém can trong khong bao gdm cac sai sét trong danh gia tinh hinh
kinh doanh mién |a TV HDQT khdng qua so suat va quyét dinh dwoc dua
ra v&i s man can can thiét.

v TV HDPQT phai thwe hién cac nghia vu cda ho v&i sw can than ma mét
ngwodi & vi tri twong tu sé& theo mot cach thire hop ly tin rang can phai
hanh ddng nhw vay trong hoan canh twong tuw.

[Cac Nguyén Tac Quén Tri Céng Ty (G20/OECD); Model Business Corporation Act (ABA)]
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Presenter Notes
Presentation Notes
The case that represents duty of care is Smith v. Van Gorkom (1985). In this case, the Delaware Supreme Court established the standard for the duty of care owed by directors in connection with decision-making. The court held that directors must be fully informed and act in good faith when making decisions on behalf of the company. The case arose from a decision by the board of directors of Trans Union Corporation to approve a merger with another company without adequately informing themselves of the value of the company. The court found that the directors had breached their duty of care, and the case established a standard for directors' obligations to be fully informed and to act in good faith when making decisions on behalf of the company.



Indochine Counsel

Business Law Practitioners

0 GIOl THIEU CHUNG

1.1. Nguon Goc va Noéi Ham Co Ban
1.2. Quy Chuan Hanh Vi
(i) Nghia Vu Can Trong
(i)  Nghia Vu Trung Thanh
1.3. Quy Chuan Panh Gia
(i)  Nguyén Tac Phan Boan Trong Kinh Doanh
(i) Nguyén Tac Tinh Céng Bang Toan Dién

NGHIA VU UY THAC THEO PHAP LUAT VIET NAM

2.1. Quy Chuan Hanh Vi
(i)  Nghia Vu Can Trong
(i)  Nghia Vu Trung Thanh
2.2. Quy Chuan Panh Gia

TRACH NHIEM DO VI PHAM TRACH NHIEM UY THAC

3.1. Bai Nhiém/Sa Thai
3.2. Bbdi Thwong Thiét Hai

11



ndochine courzel - Quy Chuan Hanh Vi
Nghia Vu Trung Thanh

TV HDQT phai thwe hién cac nghia vu cua ho voi:
v' Long thanh, thanh tadm, thién chi (Good faith); va

v" Vi loi ich cao nhét, tot nhat cia céng ty va cb dong (Best interests)

12



ndochine counsel  Quy Chuan Hanh Vi
Nghia Vu Trung Thanh

Trung thanh v&i loi ich ctia cong ty (beneficiary) va (toan thé) cb déng
(principal/trustor), ma khéng phai lgi ich cua ban than hay lgi ich nhdm cua mét
bd phan cb déng.
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ndochine courzel - Quy Chuan Hanh Vi
Nghia Vu Trung Thanh

v Tu loi (Self-dealing): Vi pham nghia vu trung thanh ndi com trén thwe té
« Xung dét lgi ich trong giao dich cua cbng ty
« Xung dét lgi ich trong co hoi kinh doanh cua céng ty

v’ Céc van dé khac vé nghia vu trung thanh:
« Khoéng thién chi (Bad faith); va

 Cb tinh vi pham phap luat
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@E indochine counsel - Quy Chuan Hanh Vi Nghia Vu Trung Thanh
Xung D6t Loi Ich Trong Giao Dich Caa Céng Ty
v’ Coéng ty va ngudi dwoc Uy thac xay ra xung doét loi ich trong:
« Giao dich gitra cOng ty v&i chinh ngwdi dwoc uy thac; va

. Giao dich gitra cdng ty véi doi twong ma ngwdi dwoc Qy thac co loi ich
guan trong

v Nguw&i dwoc uy thac co lién quan hoac tham gia vao giao dich cé xung dét
loi ich thi phai thong bao vé céc théng tin quan trong lién quan dén viéc
xung dot loi ich do.
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Presenter Notes
Presentation Notes
Sinclair Oil Corporation v. Levien is a landmark case in Delaware corporate law that established the "entire fairness" standard for evaluating transactions involving potential conflicts of interest. In this case, the Delaware Supreme Court held that when a director is involved in a transaction that creates a potential conflict of interest, the director has a heightened duty of loyalty to the corporation and its shareholders.
The case arose from a dispute over a transaction between Sinclair Oil Corporation and its subsidiary, Sinclair Oil of New York. The subsidiary claimed that the parent company had transferred its assets to another subsidiary at a below-market price, which had the effect of unfairly diluting the value of the subsidiary's stock.
The court applied the entire fairness standard to the transaction, which required the subsidiary to demonstrate that the transaction was entirely fair to the corporation and its shareholders in both price and process. The court held that the transaction was not entirely fair because the subsidiary did not receive adequate consideration for the transfer of its assets.



@E indochine Counsel - Quy Chuan Hanh Vi Nghia Vu Trung Thanh

Xung D6t Lo ich Lién Quan Pén Co Hoi Kinh Doanh
Cua Cong Ty

Co hoi kinh doanh cua cong ty la co héi:

v
v

Céng ty co kha nang tai chinh dé nam bat,

C6 ban chat phu hop véi cong viée kinh doanh clia cdng ty va tao ra
thuan lgi thwe té cho cdng viéc kinh doanh cta céng ty,

La co hdi ma trong do cong ty co loi ich hoac ky vong mot cach hop ly la
sé co loi ich, va

Néu nguwoi dwoc Oy thac nam lay co hdi do, ho sé trd nén cod xung dot
loi ich voi cong ty.
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Presenter Notes
Presentation Notes
The case involved a dispute between Guth, a shareholder of Loft, Inc., and Loft's president, Charles Loft. Charles Loft had acquired a new product, a fabric protector, through his personal company, instead of through Loft, Inc. Guth sued Charles Loft, claiming that he had breached his duty of loyalty by taking advantage of a corporate opportunity for personal gain, without first offering the opportunity to Loft, Inc.
The Delaware Supreme Court held that directors have a duty of loyalty to the corporation that requires them to put the interests of the corporation and its shareholders above their personal interests. The court held that the corporate opportunity doctrine applies when the opportunity is closely related to the corporation's business and the corporation has the financial ability to pursue it.



indochine counsel  Quy Chudn Hanh Vi Nghia Vu Trung Thanh
Xung D6t Lo ich Lién Quan Pén Co Hoi Kinh Doanh
Cua Céng Ty

Nguw&i quan ly khéng dwoc twdec doat co hdi kinh doanh cua céng ty, triy
trwong hop:

v Puoc DPHPCB/HDQT chap thuan; hoac

v Coéng ty da tuyén bd tlr bé co hdi kinh doanh do.
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indochine counsel  Quy Chuan Hanh Vi Nghia Vu Trung Thanh
Khong Thién Chi (Bad Faith)

Khong thién chi dwgc toa an dinh nghia la mot trong cac hanh vi:
v Gay hai cho céng ty c6 mdt cach cé chuy
v' C0 tinh bd qua nghia vu cda minh; va

v COy bd qua trach nhiém cla ngudi khac
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indochine counsel - QUyY Chudn Hanh Vi Nghia Vu Trung Thanh
C6 Tinh Vi Pham Phap Luét

Thwe hién nghia vu trung thanh 1a phai tuan thu tuyét doi quy dinh phéap luat:

- Bat ké viéc vi pham phap luat cé mang lai lgi ich kinh té thé nao cho
cong ty;

« Tham chi diéu 1& cdng ty cd ndi dung tir bd trach nhiém vi pham quy
dinh phap luat cua ngwdi dwoc uy thac.

19
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dochi ! 2 2 ‘4
Indochine Sonnee! Quy Chuan Danh Gia

v Nguyén tac phan doan trong kinh doanh
.« Co6 day dua théng tin (informed);
* Khoéng tw loi (disinterested); va
« Thanh tam, thién chi (good faith)

v Nguyén tac tinh céng bang toan dién
Quy trinh cdng bang (fair dealing); va

Gia ca cong bang (fair price)

21
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indochine counsel - QUY Chuan Panh Gia Nghia Vu Can Trong
Nguyén Tac Phan Poan Trong Kinh Doanh
Quy chuan danh gia déi v&i nghia vu can trong 1a nguyén tac phan doan trong kinh doanh.
Néu ngwoi quan ly hanh déng trén co sé:
«  Co day du thong tin (informed);
« Khong tw loi (disinterested); va
«  Thién chi (good faith) thi s& dwoc xem la khéng vi pham nghia vu can trong.
Khéng phu thudc vao két qua (vé mat kinh doanh, thwong mai, chién luwoc) cia quyét dinh.

Ngworc lai, dé chirng minh mét ngudi vi pham nghia vu can trong thi nguoi khéi kién phai
chirng minh dwoc ngudi dd khdng thda man mot trong ba yéu to trén.

23
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indochine counsel  QUY Chudn Panh Gia Nghia Vu Trung Thanh
Nguyén Tac Tinh Céng Bang Toan Dién

v Quy chuan danh gia cho nghia vu trung thanh lién quan dén xung dét loi ich
trong giao dich cla céng ty 1a nguyén tac tinh céng bang toan dién.

v Néu ngudi ngudi dwoc Gy thac cé lién quan dén xung dét loi ich chirng minh
dwoc thda man cac yéu to cla tinh cong bang toan dién (quy trinh c6ng bang va
gia c& céng bang) thi khdng phai chiu trach nhiém.
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indochine counsel - QUY Chuén Panh Gia Nghia Vu Trung Thanh
Nguyén Tac Tinh Céng Bang Toan Dién

v' Quy trinh cdng bang xem xét cac van dé lién quan dén quy trinh giao két hop dong,
xac lap giao dich, vi du nhu:
 Liéu rang ngudi dwoc Uy thac da tiét 16 tat ca cac théng tin quan trong:
« Liéu rang da tién hanh thwong lwong véi sw bdc trwe, khach quan, khéng thién vi;
 Liéu rang da khéng gay ap lwc 1én cong ty.

v' Gia ca cdng bang xem xét dén ban chat kinh té cla giao dich

« Liéu rang hop dong c6 gidbng v&i cac giao dich gitra cong ty véi cac chua thé doc lap,
khéng lién quan, khong lién két (on an arm’s length basis) hay khéng.

v Nguoi dwoc Gy thac (bi don) phai chirng minh tinh cdng bang trong quy trinh va trong
gia ca.
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ndochine counsel - Quy Chudn Banh Gia Nghia Vu Trung Thanh
Xung D6t Lo Ich Trong Giao Dich Caa Céng Ty

Co’ ché “tay sach” (cleansing technique)
v" Giao dich c6 xung dét lgi ich nhwng:
«  Théng tin trong yéu vé giao dich, nhat la vé xung dét Igi ich da dwoc cong khai; va

- Puoc da sd cb ddng khdng co loi ich lién quan (disinterested/independent) va cé di
thdng tin can thiét dé ra quyét dinh (informed) chép thuan; hoac

«  DPuoc dasd TV HPQT khdng cé loi ich lién quan (disinterested/independent) va co dd
thdng tin can thiét dé ra quyét dinh (informed) chap thuan.

thi quy chuan danh gia sé la nguyén tac phan doan trong kinh doanh.

v Trong trwdng hop nay, Tda an chi xem xét yéu td vé thdng tin va thién chi dé danh gia trach

nhiém cda ngudi dwoc Gy thac cé xung dot loi ich va bd qua yéu to vé tw loi.
27



Indochine Counsel  Tinh Huéng Thuwc Te:
Thwong Vu Sap Nhap Giira GTNfoods va Vilico*

v DHDBCD théng qua viéc sap nhap GTNfoods vao Vilico bang hoan dbi cb
phiéu (stock-for-stock) v&i ty 1& hoan dbila 1,6 : 1. Diéu nay lam cho phan
trdm s& hiru cta cd ddng nhd ciia GTNfoods trwdc giao dich (l1a 25%) sé
cang nho hon trong Vilico sau khi sap nhap.

v Céac cb déng nhé ctiia GTNfoods da phan ddi thwong vu sap nhap va nho
cay dén UBCKNN xem xét vu sap nhap nay lién quan dén tha tuc hop
PHDCD va ty 1& hoan doi.

*Xem thém: Trurong Hitu Ngi¥, Bdo Vé C6 Péng Nhé Nhin Tt Vu Gtnfoods Sép Nhap Vao Vilico (The
Saigon Times, 9/2021)
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https://thesaigontimes.vn/bao-ve-co-dong-nho-nhin-tu-vu-gtnfoods-sap-nhap-vao-vilico/?fbclid=IwAR0npn5NjUS4ejTbPnXtyYbj81RWX5lPJkgHpmgOkZYK4xoQDglwefIZEiI

Indochine Counsel T‘|nh Huéng Thl;Pc Té:
Thwong Vu Sap Nhap Gilra GTNfoods va Vilico

Business Law Practitioners

= Vinamilk 14%

= Cb déng khac A

Invest Tay
Dai Dwong

GTNfoods

Ngubn: baodautu.vn

Co Cau Co Pong

8.02%

Vilico

m GTNfoods

m Cong ty Dwoc va
Vattw Thay
= Cb déng khéac

D6 Hoang

Phwong
Pham Thi Linh
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https://baodautu.vn/trang-moi-cua-gtnfoods-va-vilico-d116079.html

ndochine coursel - Tinh Huong Thue Te:
Thwong Vu Sap Nhap Gilra GTNfoods va Vilico

v Vinamilk va GTNfoods da tham gia biéu quyét bd phiéu v&i tw cach 1a cd déng, du rang:
- Nguwdi dai dién cta Vinamilk nam céc chire vu cha chdt trong hai cong ty nay
« Vilico Ia nguw&i co lién quan cua Vinamilk

- TNfoods la cd déng I&n cta Vilico
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ndochine Counsel - Tinh Huong Thye Té:
Thwong Vu Sap Nhap Giira GTNfoods va Vilico

C6 déng nhd c6 thé khi kien TV HDQT ddi véi vi pham vé nghia vu trung thanh,
bao gom:

v' Phé duyét va kién nghi giao dich sap nhap [&n DPHDCD ty 1& hoan dbi cb
phiéu gay bat loi cho cd ddng nhd;

v B qua loi ich ctiia cb ddng nhd so véi cd ddng 1én khi xac dinh ty 1& hoan
doi.
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ndochine Counsel - Tinh Huong Thye Té:
Thwong Vu Sap Nhap Giira GTNfoods va Vilico

Tda an cé thé budéc HDQT chirng minh giao dich trén 1a cdng bang véi cd ddng,
thé hién qua:
v" Quy trinh tién hanh giao dich khéng dwa trén tinh toan dé cé lgi cho cd
dong lon;
v Ty |& hoan dbi hop ly phan anh gia tri that cia GTNfoods va Vilico dwoc
danh gia khach quan theo chuan muc danh gia tot.
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indochine Counsel  Nghfa Vu Uy Thac Theo Phap Luat Viét Nam

v" Khai niém ngudi quan ly

v" NOi ham co ban



indochine counsel  Nghfa Vu Uy Thac Theo Phap Luat Viét Nam
Khai Niém Ngwoi Quan Ly Trong CTCP

Thanh vien HDQT

Ngwoi quan ly
CTCP

Tong Giam doc

| Cac chirc danh quan ly khac

theo diéu lé
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Nghia Vu Uy Thac Theo Phap Luat Viét Nam
Noi Ham Co Ban

v" Nghia vu can trong

v Nghia vu trung thanh
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indochine coursel  Nghia Vu Uy Thac Theo Phap Luat Viét Nam
Nghia Vu Can Trong

Ngwdi quan ly thwe hién cac nghia vu mét cach:
v Trung thuc
v' Céan trong
v' Tot nhat
v Nham muc tiéu dadm bao loi ich hop phap tdi da cda cong ty.

[d@165LDN]
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indochine ounsel  Tinh Huong Thao Luan: Jestar Pacific Airline

Business Law Practitioners

Sw kién (theo bao chi®):
«  Thang 9 nam 2009, co quan diéu tra ra 1&énh bat 6ng Lwong Hoai Nam, Téng Giam dbc cla Jestar Pacific Airline.

- Theo bao chi, dng Nam bi quy két 1a ‘thiéu trach nhiém gdy hdu qua nghiém trong’. Cu thé, 6ng Nam bi tinh nghi
da thiéu trach nhiém trong diéu hanh, quan ly hoat déng kinh doanh cta JPA khién cdng ty nay bj 16 nghiém trong.

-  Trwdc vu viée nay, Qantas, dbi tadc nwdc ngoai trong Jestar Pacific Airline (lién doanh véi Vietnam Airlines), phat
biéu rang vu thua 16 d6 1 hé quéa cla cudc khiing hoang kinh doanh hang khéng toan cau.

- Saugan 10 thang, co quan diéu tra quyét dinh dinh chi diéu tra va mién truy ctru hinh sw déi véi 6ng Nam.
Van de:
«  Nguyén tac phan doan trong kinh doanh?

«  Trach nhiém do vi pham nghia vu Qy thac la trach nhiém dan s (v&i ¢ déng va codng ty) khac véi trach nhiém
hinh s (v&@i nha nuadc).

*Tudi Tré (2010)
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indochine coursel - NghTa Vu Uy Thac Theo Phap Luat Viét Nam
Nghia Vu Trung Thanh

v' Trung thanh v&i lgi ich cha cdng ty va cd déng;
v" Khéng lam dung dia vi, chirc vy;

v Khéng st dung théng tin, bi quyét, co hdi kinh doanh, tai san khéac cla
cong ty dé tw loi hodc phuc vu lgi ich clia td chirc, ca nhan khac.

[@165LDN]
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indochine counsel - Nighffa Vu Uy Thac Theo Phap Luéat Viét Nam
Nghia Vu Trung Thanh

Giao dich véi ngwoi cé lién quan
[d167 LDN; d291, 292, 293 ND 155]

Van dé xung
dot loi ich

Co hoi kinh doanh cua cong ty
[d164, 165 LDN]

42



indochine counsel - NghTa Vu Uy Thac Theo Phap Luéat Viét Nam
Nghia Vu Trung Thanh: Xung Pét Loi ich Trong
Giao Dich Cua Cong Ty

Giao dich v&i ngwoi ¢o lien quan (giao dich c6 xung doét lgi ich) la cac giao dich
gilra cOng ty vor:
- TV HDQT, Téng Gidm doc va ngudi co lién quan cla ho;

« Doanh nghiép ma TV HPQT, Kiém soat vién, Giam déc hoac Téng Giam
doc va nguwdi quan ly khac ctia cong ty lam chi hodc sé hiru phan von gop
hodc cd phan hodc doanh nghiép ma nguwdi cé lién quan cla ho 1am chd
hodc s& hiru phan von gop hodc cd phan trén 10% von diéu |&.
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indochine counsel - NghTa Vu Uy Thac Theo Phap Luéat Viét Nam
Nghia Vu Trung Thanh: Xung Pét Loi ich Trong
Giao Dich Cua Cong Ty

v Cac giao dich c6 xung dét loi ich phai dwgc PHDCD hodc HDPQT chap thuan.
v TV HBPQT/cd ddng cé Igi ich lién quan khéng dwoc bd phiéu biéu quyét.

v Nguwoi dai dién cong ty ky hop dong, giao dich (thwdng 1a Cha tich HDQT/Téng Giam
déc) phai théng bao cho TV HPQT, Kiém soat vién vé cac doi twong co lién quan doi
v&i hop dong, giao dich.

v' Trong céng ty dai ching, TV HDQT, thanh vién Ban kiém soat, Téng Giam dbc va ngudi
quan ly khac c6 nghia vu thong bao bang van ban cho HDPQT, Ban kiém soat vé cac
giao dich gitra cong ty, cong ty con, cdng ty do cong ty dai ching nam quyén kiém soéat
trén 50% tré 1én von diéu & véi chinh doi twong do hodc véi nhivng ngudi ¢o lién quan
cda doi twong do theo quy dinh clia phap luat. (d291.3 Nghi dinh 155)
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indochine counsel - NghTa Vu Uy Thac Theo Phap Luéat Viét Nam

Nghia Vu Trung Thanh: Xung Pét Loi ich Trong
Giao Dich Cua Cong Ty

TV HDPQT, Kiém soat vién, Téng Gidam doc va nguwdi quan ly khac cia cong ty

con phai ké khai cho cdng ty thong tin vé cac loi ich lién quan cta ho doi vai:

v

Doanh nghiép ma ho lam chd hodc s& hiru phan von gop hodc cb phan; ty
|& va thdi diém 1am chd, s& hiru phan von gop hodc cd phan do; va

Doanh nghiép ma nhirng ngudi ¢o lién quan cua ho lam chu, cung s& hiru
hodc s& hiru riéng phan von gép hoac cb phan trén 10% von diéu I&.
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indochine counsel  Tinh Hudng Thao Ludn: Dau Twéng An
Sw kién (theo bao chi®):
v Ban quéan ly Dau Twéng An da chi dao viéc mua nguyén liéu t& nha cung cap Vocarimex, trong do:
+  Vocarimex dong thoi 14 ¢b ddng nam gilr 51% cbd phan ctia Dau Twdng An;

«  Cac thanh vién ban quan ly ra quyét dinh mua nguyén liéu dong thi la nguwdi dwoc
Vocarimex chi dinh lam quan ly tai Dau Twong An;

«  Ban quan ly Dau Twdng An xay dwng mét quy ché yéu cau cac nha cung cap bao gom ca
chinh Vocarimex phai chao gia bang fax cho Téng Giam déc va Chu tich HDQT Dau Twdng
An (nhwng ciing déng thdi 1a Phd Tdéng Giam ddc cla Vocarimex).

Trén thye té, Vocarimex thuworng chao gia thap hon chi 1 USD/tan so v&i cac nha cung cap nguyén
liéu khac khién cac cd dong thiéu s6 khac khdng khéi nghi ngd vé viéc cé sy canh tranh khdng
céng bang.

Van de:
v Liéu c6 van dé vé xung dét loi ich trong giao dich cia cong ty trong tinh huéng nay?

* Tin Nhanh Ching Khoén (4/2008) 46



https://www.tinnhanhchungkhoan.vn/dau-tuong-an-mau-thuan-quyen-loi-51-va-49-post72883.html

indochine Counsel - Nghfa Vu Uy Thac Theo Phap Luat Viét Nam
Nghia Vu Trung Thanh: Xung Pét Lo ich Lién Quan Pén
Co HoOi Kinh Doanh Cua Cong Ty

v TV HDQT, Téng Giam doc va nguwdi quan ly khac “khéng st dung...co hdi kinh
doanh...cua cbéng ty dé tw loi hodc phuc vu loi ich cla té chirc, ca nhan khac”.
[d165.1.(c)LDN]

v TV HDPQT, Giam dbc hodc Téng Giam doc nhan danh ca nhan hodc nhan danh
nguwoi khac dé thuwc hién cong viéc dudi moi hinh thirc trong pham vi cong viéc
kinh doanh cuia céng ty déu phai giai trinh ban chat, néi dung ctia céng viéc do
trec HDQT, Ban Kiém soat va chi dwoc thwe hién khi dwgc da so thanh vién
con lai ciia HPQT chap thuan”. [d164.5LDN]
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indochine Counsel  Tinh Huéng Thao Luan: FPT

Sw kién (theo bao chi?*):

 Thang 8 ndm 2007 — trong bdi canh bung nd cda thj trwdng bat ddng san va
chirng khoan, Céng ty C6 phan Phat trién Dau tw Céng nghé FPT (FPT Me)
thanh lap mét loat cac cong ty con hoat déng trong Iinh vwe tai chinh.

« Tuy nhién, FPT Me khéng phai l1a don vi gop von nhiéu nhat vao cac coéng ty

con d6 do cac TV HPQT clia FPT Me “chl ddng” danh dac quyén nay cho
chinh ho.

« Liéu co van dé vé xung dot loi ich lién quan dén co hoi kinh doanh cda céng ty
trong tinh hudng nay?

*Tudi Tré (8/2007); Nquoi Lao Déng (8/2007)
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indochine counsel  Nghja Vu Uy Thac Theo Phap Luat Viét Nam
Quy Chuan Panh Gia

v Poi v&i cac nghia vu dwoe quy dinh minh thi trong luat:

* Viéc khong hoan thanh nghia vu do co thé dwoc xem 1a vi pham
nghia vu uy thac.

v DPoi v&i cac nghia vu khéng dwoc quy dinh cu thé:

* Hoan toan phu thubc vao viéc nhan dinh va danh gia cua Tda an.

« Vidu: lay thwdc nao do Idng trung thanh?
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ndochine counsel  Tinh Huéng Thwe Té:
Thwong Vu Sap Nhap Giira GTNfoods va Vilico

Cb déng nhé cé thé khi kién TV HDQT ddi véi vi pham vé nghia vu trung
thanh, bao gom:

v" Phé duyét va kién nghi giao dich sap nhap 1&n DHDCD ty |1& hoan dbi cb
phiéu gay bat loi cho cd dédng nhd;

v B qua lgi ich clia cb ddng nhd so v&i cd ddng 1&én khi xac dinh ty 1&
hoan doi.
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Indochine Counsel — TINh Huéng Thuwc Té:
Thwong Vu Sap Nhap Gilra GTNfoods va Vilico

Tda an c6 thé budec HDQT chirng minh giao dich trén la cdng bang v&i ¢ ddng,
thé hién qua:

v" Quy trinh tién hanh giao dich khéng dwa trén tinh toan dé cé Igi cho cb
doéng lon;

v Ty |& hoan dbi hop ly phan anh gia tri that cia GTNfoods va Vilico dwoc
danh gia khach quan theo chuan mwc danh gia tot.
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ndochine counsel  Tinh Hudng Thwe Té:
Nguyén Van Hong k. Kakazu Shoho (STT, 2017)*
v Ong Héng, dai dién cho 21% cb phiéu cdng ty khdi kién 6ng Shoho - Tdng Giam dbc
v M6t sb yéu cau cla 6ng Hong:
1.  Boi thworng hon 1 ty dong do ky két hop dong thué van phong dé di d&i tru sé cong ty

> Theo tda: Khdng chap nhan do dng Shoho “khdng ¢ vu loi ca nhan khi ky két va thwe hién hop dong” va
“vi logi ich cua Céng ty STT”

2. Boi thwong hon 384 triéu dong do ky hop dong v&i xe lién két hoat dong taxi

> Theo tda: Khong chap nhan do 6ng Shoho khéng tw v lién két taxi ma 1a thwe hién theo nghi quyét cla
DHDCD

3. BOi thu’o’ng 60 triéu dong ma STT bi Thanh tra S& Lao ddng phat do sir dung lao déng nwéc ngoai
khi chwa c6 gidy phép lao dong

>  Theo tda: Chap nhan do thdm quyén bd nhiém va ky két hop ddng lao dong la cla éng Shoho va viéc bd
nhiém va st dung lao déng la trai quy dinh phap luat.

*Ban &n s6 29/2017/KDTM-PT, Toa an Nhéan dan Cép cao tai Tp. HCM (14/8/2017) >3
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Trach Nhiém Do Vi Pham Nghia Vu Uy Thac

v Bi bai nhiém/sa thai

v' Phai bdi thuwdng
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indochine coursel  Trach Nhiém Do Vi Pham Nghia Vu Uy Thac
B3i Nhiém/Sa Thai

Khi vi pham nghia vu Oy thac, tiy theo mirc do va quy dinh cta Diéu & cong ty,
hop dong lao ddng ky két v&i cong ty, ngudi quan ly cdng ty co thé phai chiu
trach nhiém cho viéc vi pham cua minh béng hinh thirc bai nhiém hoac sa thai,

cham dut hop dong lao déng.
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Indochlne Counsel
Business Law Practitioners

Trach Nhiém Do Vi Pham Nghia Vu Uy Thac
Boi Thwéng

Quyén khai kién cliia co dong;
Hanh vi bi kién;
Thiét hai phai bdi thuwong:

Trach nhiém ca nhan va trach nhiém lién 4o,

AN N N RN

Trach nhiém dwoc cdng ty boi hoan.
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indochine counsel  Trach Nhié@m Do Vi Pham Nghia Vu Uy Thac
Boi Thwéng

C6 déng, nhom cb déng s& hivu it nhat 01% téng s ¢d phan phd thong cé quyén:

v" Tw minh (quyén kh&i kién trén co s@ trurc tiép) khdi kién ngudi quan ly;
hoac

v Nhan danh céng ty (quyén kh&i kién phai sinh) kh&i kién nguwdi quan ly.
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indochine counsel  Trach Nhiém Do Vi Pham Nghia Vu Uy Thac
Boi Thwéng
Hanh vi bi kién chung:
v" Vi pham trach nhiém cua nguw¢i quan ly céng ty;

v Khéng thwe hién, thwe hién khéng day du, thwe hién khéng kip thdi hodc
thwe hién trai véi quy dinh cta phap luat hodc Diéu I8, quyét dinh cua
HPQT ddi véi quyén va nghia vu duoc giao;

v Lam dung dia vi, chtrc vu va st dung théng tin, bi quyét, co hdi kinh
doanh, tai sdn khac cla cdng ty dé tw loi hodc phuc vu loi ich cda tb chirc,
ca nhan khac;

v Trwong hop khac theo quy dinh cta phap luat va DBiéu 1& cong ty.
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indochine Counsel  Trach Nhiém Do Vi Pham Nghia Vu Uy Thac
Boi Thwéng

Mot s6 hanh vi bj kién cu thé:
v HDPQT théng qua quyét dinh trai v&i quy dinh phap luat, nghi quyét DPHDCD, va Diéu 1é
Trwdng hop quyét dinh do HPQT thdng qua:
- Trai v&i quy dinh cta phap luat, nghi quyét PHDCD, Diéu |é;
« Gay thiét hai cho cong ty.
thi
«  Cac thanh vién tan thanh théng qua quyét dinh dé phai cung lién d&i chiu
trach nhiém ca nhan vé quyét dinh dé va phai dén bu thiét hai cho cong ty;
 Thanh vién phan doi théng qua nghi quyét, quyét dinh ndi trén dwoc mién triv
trach nhiém.
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indochine Counsel  Trach Nhiém Do Vi Pham Nghia Vu Uy Thac
Boi Thwong

Mot sd hanh vi bj kién cu thé:

v' Vi pham lién quan dén chap thuan, ky két giao dich vé&i nguoi co lién quan:
Nguoi ky két hop dong, giao dich, cd déng, TV HDQT hoédc Giam déc hodc Tong
Giam dbc co lién quan phai lién déi boi thwdng thiét hai phat sinh, hoan tra cho
cong ty khoan loi thu dwoc tr viéc thwe hién hop dong, giao dich dé.

v" Vi pham nghia vu ton trong co hdi kinh doanh cua cbéng ty:

TV HDPQT, Giam dbc hodc Téng Gidam ddc nhan danh ca nhan hodc nhan danh
ngwdi khac dé thuwc hién cdng viéc dwdi moi hinh thire trong pham vi cong viéc kinh
doanh cla céng ty déu phai giai trinh ban chat, ndi dung clia céng viéc do truwéde
HDQT, Ban Kiém soat va chi dwoc thuwc hién khi dwoc da sb thanh vién con lai cua
HPQT chap thuan; néu thwe hién ma khdng khai bdo hodc khdng dwoc sw chap
thuan cta HDQT thi tat ca thu nhap co duoc tlr hoat ddng do thude vé cong ty. .



indochine counsel  Trach Nhiém Do Vi Pham Nghia Vu Uy Thac
Boi Thwéng
Thiét hai phai boi thwéng
Nguw&i quan ly vi pham nghia vu Uy thac thi phai chiu trach nhiém ca nhan hoac
trach nhiém lién doi:
v DPén bu loi ich bi mat;
v' Tra lai lgi ich da nhan; va

v Boi thwdng toan bo thiét hai cho cdng ty va bén th ba.
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indochine Counsel  Trach Nhiém Do Vi Pham Nghia Vu Uy Thac
Boi Thwéng

Trach nhiém lién déi:

v Céac TV HDPQT tan thanh thédng qua nghi quyét, quyét dinh cia HPQT trai
v&i quy dinh cta phap luat, nghi quyét PHDCD, Diéu & cdng ty gay thiét
hai cho cdng ty lién d&i chiu trach nhiém bdi thwdng cho cdng ty;

v' Vi pham céc nghia vu dwoc quy dinh chung cho HDQT, chang han nhw
nghia vu giam sat.
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indochine counsel — TiNh Huong Thue Té:
Nguyén Vin Hong k. Kakazu Shoho (STT, 2017)*

v Ong Hong, dai dién cho 21% cb phiéu cong ty kh&i kién 6ng Shoho - Téng Giam dboc
v M6t sb yéu cau cia éng Hong:
1. BOi thworng hon 1 ty déng do ky két hop dong thué van phong dé di doi tru sé cong ty

> Theo toa: Khong chap nhan do dng Shoho “khong ¢6 vu loi ca nhan khi ky két va thuc hién
hop déng” va “vi loi ich cla Cong ty STT”

Bdi thworng hon 384 triéu dong do ky hop dong vai xe lién két hoat ddng taxi

> Theo tda: Khdng chap nhan do 6ng Shoho khéng tw y lién két taxi ma la thwe hién theo nghi
quyét cia PHDPCD

3. Boi thwérng 60 triéu dong ma STT bi Thanh tra S& Lao déng phat do sir dung lao dong

nw&c ngoai khi chwa co giay phép lao déng

» Theo tda: Chap nhan do thAm quyén bd nhiém va ky két hop dong lao déng la clia éng
Shoho va viéc b nhiém va st dung lao dong Ia trai quy dinh phap luat.

*Ban &n s6 29/2017/KDTM-PT, Toa &n Nhan dén Céap cao tai Tp. HCM (14/8/2017) 66



ndochine Courzel  Trach Nhiém Do Vi Pham Nghia Vu Uy Thac
Bo6i Hoan
Trach nhiém dwoc cdng ty boi hoan doi véi cong ty dai chung

TV HDPQT, thanh vién Ban Kiém soat, Giam doc (Téng Giam doc), ngudi diéu
hanh khac da, dang hoac co6 thé tré thanh mot bén lién quan trong cac vu
khiéu nai, kién, kh&i td (bao gobm céc vu viéc dan sw, hanh chinh va khéng

phai 1a cac vu kién do cdng ty l1a ngudi khdi kién) sé dwoc cong ty boi hoan.

[d48 Diéu I1é Mau (Théng Tw 116/2020)]
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indochine Coursel  Trgch Nhiém Do Vi Pham Nghia Vu Uy Thac
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Cac dieu kién dwoc boi hoan:

v’ Hanh ddng trung thwe, can trong vi loi ich cda céng ty trén co s& tuan thd
luat phap; va

v Khéng c6 bang chirng xac nhan rang ngwdi dé da vi pham trach nhiém cua
minh.

[d48 Pidu 16 MAu]
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Pham vi boi hoan

Chi phi dwoc boi hoan cé thé bao gdm: chi phi phan quyét, cac khoan tién
phat, cac khodn phai thanh toan phat sinh trong thuc té (ké ca phi thué
luat sw) khi gidi quyét nhirng vu viéc nay trong khudn kho luat phap cho
phép.
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Coéng ty cé thé mua bao hiém cho nhirng nguwdi nay dé tranh trach
nhiém boi hoan.
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